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La séance est ouverte à 11h05, sous la présidence de M. Allan Philip (Danemark).





The Chair hoped that those experts that were not members of the Drafting Committee had a good night’s sleep. The members of the Drafting Committee only finished at 01.30 a.m. that morning. The Working Document containing the English text would soon be distributed and the French version would follow. He thought that it would be best to have a break to allow the experts to look at the document. He hoped to finish the meeting not too late in the afternoon so as to permit the Drafting Committee to meet again in order to do some follow-up work and to check the language alignment. They could at that moment not ensure that all the language problems had been solved. He could not guarantee the experts that the lunch break would be at the normal hour. 





Referring to the agenda for the morning meeting, the Chair stated that the Chairman of the Drafting Committee would present the document after the break and the Chairmen of the Working Groups would present their results. The meeting would thereafter deal with the remaining issues. Some could be included in the Draft text, but others would have to be treated at the following meeting. He stated that Working Documents Nos 58, 100 and 102 needed more attention. There would also be a Working Document by the Working Group on Article 5, chaired by Professor Bucher. It was being printed and would soon be distributed. 





He informed the experts that it would not be possible to make great strides forward on that day. It was important to have a document for consultation. The remaining issues would be treated at the Diplomatic Session. He stated that the meeting of the following year had to be preceded by private consultations between the governments and he hoped that some of the problems could be solved in that way. He added that there would also be a revised Report. The current Report would serve as a basis for the final Report, but the changes of the last week had to be included. He hoped that the Report would be ready quickly, and at least before the summer. 





A Rapporteur (Mr Hartley) asked whether the work by the Drafting Committee (Work. Doc. No 110) could rather be presented before the break.





The Chair replied that it could if that was the general wish. 





The Chairman of the Drafting Committee stated that the Drafting Committee had met until 01.30 a.m. the previous night. He and the First Secretary (Ms Schulz) had gone through the text again and checked it. He suggested introducing the document article by article.





The preamble had been left as it stood. Changes could be made at the Diplomatic Session. 


Article 1 dealt with the scope and 1 bis dealt with the exclusions from the scope of the Convention. That was a new structure. The idea was to have a general rule that the Convention would apply only in international cases. However, it was not so easy to see what an international case was. The two definitions that had been in Chapters 2 and 3 had been moved to Article 1. Paragraph 3 was the easy one: where recognition and enforcement of a foreign judgment was sought, the case was international. Paragraph 2 was important for Chapter 2 on jurisdiction. It replaced Articles 4(4) and 5(f). There were two factors. The first was the residence of the parties, the second – which was more important – was the connection between the relevant factors of the dispute and the State of the court seized. The term “habitual residence” had been replaced by “residence”. For legal persons, the definition remained the same. For natural persons, the feeling in the Drafting Committee had been that that they should not use the term “habitual residence” as it had a specific meaning in the family law context. They thought that that was less important since the normal case would involve legal persons. With regard to the residence of the parties, the word “only” that had been in Article 4(4) and 5(f) was taken out since the general feeling in the Drafting Committee was that it would be artificial if only one small factor, such as one of the potential residences, was abroad to see that as an international case. They had put the time factor between brackets since there had not been agreement on the substance. 





Article 1 bis was the remainder of the old Article 1, namely the exclusions. In paragraph 1 there had been some modifications of the wording. The chapeau of paragraph 2 had been changed. The confusing words “proceedings that have as their main object” had been taking out. They had thought that that would be clearer. Paragraph 3 dealt with the main/principle versus incidental question matter. The members of the Drafting Committee thought that the changes were merely of a drafting nature and the new text was clearer. No other changes had been made in that Article except for letter (k) of paragraph 2. The Chairman of the Drafting Committee then asked the Chairman of the Working Group on Intellectual Property to introduce the text on that point.





The Chairman of the Working Group on Intellectual Property (Mr Hartley) stated that intellectual property was one of the most contentious issues of the Convention and it was very important economically. He thanked the members of the Working Group, which had met on Sunday, for their helpful attitudes. All agreed on the policy that validity should not be included in the scope of the Convention, except with regard to copyright and related rights. Some thought that infringement should also be excluded. Almost all agreed that licensing agreements should be included. The delegation of the European Community thought that the exclusions should be contained in an open list while the delegation of the United States of America wanted a closed list of exclusions. In the end, it had been agreed to put the text proposed by the delegation of the European Community between brackets. There was now an open list. Therefore copyright and related rights on the one hand were included and all other intellectual property rights (also those not yet invented) on the other hand were excluded. Licensing and proceedings concerning licensing or agreements to assign rights were in the scope of the Convention. Proceedings, of which the main subject was validity, were not included in the scope of the Convention. However, disputes concerning royalties or the licensee using the right in an unpermitted way were included. A problem could arise when the assignment was such that the assignee might use the right in a certain way and not in another. The dispute would arise from the breach of contract. However, in some States it would also be a tort for the infringement of the right. Especially in the United States of America, some lawyers preferred to bring actions in tort, as that would make federal law applicable and for other reasons. That explained the second set of brackets. The rules of the incidental question applied here. Validity may therefore be regarded if it was an incidental question.





The Chairman of the Drafting Committee continued by stating that paragraph 3 contained the rule of main/principle actions versus incidental questions. Paragraph 4 contained the shortened rule on arbitration. No changes had been made to paragraphs 5 and 6, as they had not been discussed in the plenary session of the Special Commission. 





The new chapeau of Article 2 showed that it applied only for purposes of the Convention. Most of the rest remained the same except for two small changes. The word “Contracting” had been inserted before “State” in letter (a), which narrowed the scope of Article 5. Furthermore, it would now be possible for parties to choose not only either the courts or one particular court of a Contracting State, but also two or more specific courts of one Contracting State (e.g. the courts of The Hague or Amsterdam). This solved an inconsistency of the old text.





Article 3 contained some drafting changes. A sentence on interim relief had been added.





Article 4(4) had been deleted as it had been moved to Article 1. Article 4(3) tried to flag the open policy issue concerning rules on the internal allocation of jurisdiction within one Contracting State. The brackets indicated that it was not yet decided whether it should be possible to make a transfer to another court if the parties chose a specific court.





Article 4 bis related to intellectual property and the Chairman of the Drafting Committee gave the floor to the Chairman of the Working Group on intellectual property. 





The Chairman of the Working Group on Intellectual Property (Mr Hartley) had forgotten to mention one thing earlier: the delegation of China wanted a reference to folklore and traditional knowledge, but that would have to be discussed later. 





Article 4 bis referred to the situation in the German legal system (and he thought in the Japanese system as well) that a court could suspend the hearings and refer the question of validity to another court or to an administrative body like, e.g., a patent office. The purpose of Article 4 bis was not to impose the German system, but to state that nothing prevents a court from staying an action to obtain a ruling on validity and then continue with the matter.





The Chairman of the Drafting Committee reminded the experts that Article 5 dealt with the court seized but not chosen. Its scope had been limited to include only choice of court agreements in favour of Contracting States. Article 5(f) had been deleted as it was now in Article 1. The remainder of the Article had not been discussed by the Drafting Committee, but had been referred to a Working Group with Mr Bucher as chairman. The outcome of the group would be presented later that morning.





Article 6’s neutral nature had been clarified. That had been important for some in the private sector.





Article 7 was much more important. The heading had remained unchanged. There had been changes in the grounds for refusal. The rule on notification had been amended as proposed by an informal working group. included in letter (c). Paragraph (e) had been slightly changed, but that amendment was only drafting.





A new (f) had been added. The basic idea was that if there was an irreconcilable judgment of the State addressed or that could be recognised in the State addressed, recognition and enforcement of a judgment given by a chosen court could be refused. However, this rule applied only where the irreconcilable judgment had not been given in violation of the Convention (for example in an Article 5 case). In other cases, the judgment of the chosen court would prevail. Only one point was still open and that was the reference to an international agreement, which was between brackets. That problem could not be solved by the Drafting Committee. 





The Chairman of the Working Group on Intellectual Property (Mr Hartley) added that Article 7(1)(f) dealt with the situation where two judgments were conflicting. Article 7 bis dealt with the situation of an incidental question. Paragraph 1 stated that such ruling could not be recognised in its own right under the Convention. Article 7 bis(2) and (3) dealt with more complicated cases. He explained that there might be a conflict between the judgment on the incidental question (for example that a specific right was valid) and another judgment (stating as the main object that the right was invalid). The main judgments (one for the paying of a sum of money and one declaring the right invalid) were not as such conflicting, but there was an underlying conflict. That main decision for the payment of the sum of money did not have to be recognised. He emphasised two things, reminding the experts that the entire provision was between brackets: the words “may” and “to the extent that”. Article 7 bis(3) was slightly different. The delegation of the European Community wanted to go further, namely to take into account a future conflicting judgment. That delegation was willing to give the proposal up in part. If proceedings to contest the validity were pending, the court addressed had to be allowed to await the outcome on the validity. He emphasised the word may. They might suspend proceedings or dismiss them without prejudice (meaning that the parties would be allowed to bring the case again) once the other court had rendered a judgment on the validity.





The Chairman of the Drafting Committee stated that until now, they had dealt with the recognition of judgments of a chosen court and with grounds for refusal. Article 7 ter was the opposite – it was a blocking rule. If a judgment had been given in contravention of a choice of court agreement, recognition of that judgment might be possible under national law, but Article 7 ter expressly prohibited that. So this article would take precedence over national law on the recognition of judgments.





There was also a new Article 7 quater, which dealt with settlements. It was the old Article 12. There was a new provision in Article 8(1)(e) stating that for settlements in civil law, a certificate of the court of origin had to be added to state that the settlement was enforceable in the State of origin in the same way as a judgment. It was logical that the provision on the enforcement of settlements be placed before that provision. 





The second change to Article 8 was in Article 8(1)(b). It had been the feeling of the Special Commission that the production of the choice of court agreement should be mandatory.





Article 13 dealt with legalisation and Apostille, and that might be discussed at the Diplomatic session. 





Small non-substance changes were made to Articles 14 and 15.





Regarding Article 18 on Non-unified Legal Systems, he gave the floor to the Chair of the Working Group that had dealt with that matter, Mrs Borrás. 





The Chair of the Working Group on Non-unified Legal Systems (Mrs Borrás) thanked all the members of the Working Group for the rich information. One of the problems was that the situations were different from one State to another. One was used to these kinds of problems in conflict of laws, as well as in conflict of jurisdictions. They had attempted to have all the problems covered by the provision, and the solution they had come up with was the phrase “where appropriate”. It did not seem precise, but one needed it because the systems were different and flexibility of solutions was necessary. Paragraph 2 contained a rule that was normal in the Hague Conventions and related to purely internal cases within States with different territorial units. Paragraph 3 contained a new rule that appeared unnecessary to some but was in fact very necessary for others. If, for example, a judgment given in New York was recognised in Macao, that recognition did not bind Hong Kong. That freedom was built into the provision.





The Chairman of the Informal Working Group on Disconnection (Mr Goddard) thanked the members of that group for the fact that they had worked late and with goodwill and introduced Working Document No 108. They had struggled to get their heads around some of the permutations and sensitive issues that Article 19 produced. Obviously, they could not achieve perfect unanimity. He stated that Article 19 dealt with situations where States were linked by treaties. The focal example had been the Brussels I Regulation, but they have borne the possibilities of other regimes in mind. Article 2 stated the basic rule while it made declarations to the contrary possible. It was a practical suggestion. Paragraph 3 referred to future instruments. Paragraph 4 dealt with the situation where a non-Contracting State was involved in the conflict of Conventions. The basic rule was that the Convention under discussion would prevail, except where the case was purely internal to the other regime or where the chosen court was situated in a third State. He noted that there was a parallel between that problem and purely internal cases. The disagreement around the word “only” had not been resolved and that word remained between brackets. He then drew the attention of the experts to a more fundamental concern: If the European Community and the United States of America were parties to the current Convention, but Switzerland were not, what should a court in London do because the Lugano Convention applied between the United Kingdom and Switzerland. The text gave preference to the current Convention in that case. He noted that the proposal made by the delegation of Switzerland had been in the opposite direction. Paragraph 5 stated that the Convention did not restrict the application of other international instruments, but recognition and enforcement should not be less than under the current Convention. The last sentence had been added between brackets despite lack of consensus since it was necessary to flag the problem. Paragraph 6 had been touched on, but not discussed for lack of time. That related to specific subject conventions, such as the Montreal Convention for the Unification of Certain rules for International Carriage by Air (1999). Would those Conventions continue to apply between Contracting States and what about new Conventions of that kind that might arise? 





Article 22 dealt with Regional Economic Integration Organisations. One delegation wanted to change the Article to relate to “International Organisations”, but the term “Regional Economic Integration Organisations” was a generally accepted term that had also been used in other Hague Conventions. For the provision, the model of the Hague Convention on the Law Applicable to Certain Rights in Respect of Securities held with an Intermediary (adopted on 13 December 2002) had largely been followed. Paragraph 2 was the proposal made by the delegation of the European Community. Paragraph 3 was the question of the counting of the Contracting States. Paragraph 4 regarded a problem related to that in Article 18. The analogy could be made with territorial units. The “where appropriate” language of Article 18 had been taken over. The basic rule in paragraph 6 was that Article 7 would not apply, but internal rules in the case of Member States of the Regional Economic Integration Organisation. The issue still remained whether a “not less favourable” rule should be included. Words to that effect had been inserted between brackets.





The Chairman of the Drafting Committee stated that that had concluded the discussion of the text. He thanked the First Secretary (Ms Schulz) and the other members of the Drafting Committee for working at unusual hours and with unusual chairing methods. He joked that he had some fears at a certain point that he would be excluded from the European Community. They were all exhausted, but happy. 





The Chair added his thanks to the Members of the Drafting Committee and to the Chairman for their extraordinary work in a limited time. He suggested that the missing link, namely the work of the Working Group on Article 5 (Work. Doc. No 111) be presented at that time.





The Chairman of the Working Group on Article 5 (Mr Bucher) stated that the Working Group had submitted a document that offered variants and discussed them all. It was presented in a way so that it could be included into the big text. There had been a proposal by the delegation of Japan to add “on any ground including incapacity” on the basis of what had been said in the Report. The Working Group had thought that that was not necessary. The reference to the law of the chosen court included the capacity question and there was no need to include it. The Rapporteurs were invited to reflect on that interpretation. Regarding paragraph (b), it had been proposed by the delegation of Switzerland to look at the time of the agreement. After the discussion, it was thought that the additions were not really necessary. Article 5 dealt with the court seized but not chosen. The parties could not have known what court that would be and it would be artificial to include that time reference. It was better left open. The second subject concerned the proposal made in relation to paragraph (a) to delete the second part, namely “under the law of the State of the chosen court”. There were considerable policy issues and these were all packed into footnotes. There was also a footnote to paragraph (c) which related to policy issues. Footnote 4 on page 2 discussed the three variants. There had also been a suggestion that some of the variants could be combined, for instance numbers 2 and 3. He invited the Rapporteurs to state that. The group had stopped there. Regarding (d) there had been proposals to change the wording and to refer to changed circumstances. Another proposal used the words “not reasonably foreseen”, to refer to the rebus sic stantibus principle. He thought that there could be other rare circumstances and that it would be better to have a more open provision. He invited the Rapporteurs to state that in the overwhelming majority – maybe 90% of cases – there were unforeseen or changed circumstances. Finally (e) had obtained an addition between brackets. That referred to the transfer of cases issue. That case would mean that the seized court might take jurisdiction. It was between brackets and the Rapporteurs would reflect on the problems. The experts indicated their appreciations by way of applause





The Chair thanked the Chairman and the members of the Working Group for the document they had produced in a short time. He asked whether someone of the delegation of Japan was present when the words referring to incapacity in letter (a) were dropped.





An expert from Japan apologised that nobody from the delegation of Japan had attended the meeting of the Working Group. He stated that he Japanese bureaucrats liked short provisions, but that clarification was sometimes needed. If there were no objections, he would prefer to have the words included between brackets.





The Chair stated that the experts would come back to the matter and that it could perhaps be included in a footnote. He then asked whether the proposal by the delegation of the European Community to delete paragraph (d) had been given up.





An expert from Switzerland indicated that the Working Group had discussed the issue. The view of the group was that the question whether paragraph (d) ought to be deleted very much depended on the content of paragraph (c). If a broad acceptation of the notion of public policy is adopted in the latter, the former might not be necessary. However should the notion of public policy be restrictively defined, paragraph (d) would be needed.





The Chair stated that a footnote could perhaps also be added if the delegation of the European Community so wished.





A representative of the European Community (Commission) stated that there had been no real discussion on paragraph (d). The proposal to delete it remained on the table.





The Chair stated that there should be a footnote on the issue. That completed the questions on Article 5. He supposed that, with those two comments in mind, the Drafting Committee could be asked to insert the Article 5 of the Working Group on Article 5 into the text. 





A representative of the European Community (Commission) just wanted to check whether anyone was opposed to the idea of putting the proposal by the delegation of Japan in the text. The European Community did not.





An expert of the United States of America stated that they would accept to put the proposal in a footnote, but not in the text.








The Chair stated that that was one way of dealing with the issue.





An expert from China stated that the delegation of China supported the proposal made by the delegation of Japan (Work. Doc. No 100).





A Rappporteur (Mr Hartley) was happy to support the proposal of the delegation of Japan. If that were not in the text, he agreed with the co-Rapporteur (Mr Dogauchi) that that was meant in the text as it stood anyway.





The Chair asked whether anyone was opposed to adding those words to the text in Article 5 and 7. 





An expert from the United States of America stated that the delegation of the United States of America had gone over the issue and they objected to add those words to the text, but not to a footnote. He had noticed that other important issues were in footnotes as well. He would accept an explanation in the Report, but he would object to changing the text. 





Un expert de la Suisse manifeste sa ferme opposition à l’introduction de ces modifications dans l’article 5. Il est selon lui absolument clair que la capacité est comprise dans le champ d’application de l’article 5 alinéa a. Il ajoute que la proposition de la délégation du Japon (Doc. Trav. N° 100), laquelle semble répondre à un simple problème bureaucratique, est à cet égard dangereuse : si l’on accueille cette proposition redondante, on ouvre potentiellement la porte à toute une série de propositions visant à préciser une expression claire, au risque de la rendre équivoque et d’application difficile.  





The Chair concluded that the matter would be in a footnote. 





An expert from the Russian Federation stated that he was in general in favour of having the positions of all delegations reflected. He was even in favour of that idea in this case while he did not agree with the proposal. He stated that the delegation of the Russian Federation had also proposed a number of amendments that were not reflected in the text. He would reintroduce those proposals at the Diplomatic Session. 





The Chair stated that the larger project had shown that one could not just add all proposals that had been made to the text, since nobody would know whether there was a possibility that those amendments carried. He stated that the discussion was closed and that the proposal made by the delegation of Japan (Work. Doc. No 100) would be in a footnote.


He then stated that he would prefer to continue with the discussions rather then allowing a break for reading the text, since the Chairman of the Drafting Committee had elaborately discussed the text and there were a number of important issues that had to be raised. 





A representative of the European Community (Commission) informed the Chair that he had comments on the text that he would like to have reflected in the text. He asked whether he could make them then or later.





The Chair stated that he could make them later. There were still two or three Working Documents that had not been looked at for lack of time. The first was the proposal by the delegation of China (Work. Doc. No 58), which had been presented, but on which only a short discussion had taken place. The question was what to do at that point. There was no basis for including the proposal in the text, but he was wondering whether the Drafting Committee could include it in one way of another. 





An expert from China stated that the debate had already taken place and he had been under the impression that there was no opposition to the proposal. He asked whether the Drafting Committee could try to see whether they could include it, because the two approaches had different results.





The Chair did not think that the outcome of the discussion had been such that the Drafting Committee could be asked to include either of the options in the proposal, but the experts should not forget it. He thought that it had to be there for consultations. He wondered whether it would be acceptable to ask the Drafting Committee whether it would be possible to insert the text between brackets. 





The Chairman of the Drafting Committee stated that it was a question of how to present the problem. There had been different ways. By way of example he referred to Working Document No 49. He thought that the Drafting Committee could treat the problem, but it was not clear to him how exhaustive they needed to be.





Un expert de la Suisse, estimant que la question est ouverte, fait valoir qu’il convient d’utiliser une rédaction neutre. Il reconnaît qu’il n’a pas de grande sympathie pour le Document de travail No 58 proposé par la délégation de la Chine, mais suggère qu’une note de bas de page soit insérée dans le document afin de manifester qu’une proposition de cette teneur a été présentée par une délégation. Afin de clarifier totalement la finalité profonde de cette problématique, il indique qu’il importe que le Rapport mette en valeur les liens entretenus entre l’article 25 tel qu’il est conçu par la délégation de la Chine et l’article 5.





The Chair hoped that there would not be too many different responses on the issue.





An expert from the United States of America said that he understood how critical the provisions were for China and Canada. He stated that they also had issues that went to the heart of their possibility to ratify the Convention. He stated that the suggestion made by the Expert from Switzerland was a good one and thought that there could maybe be a connection to Article 7 as well.





An expert from the United Kingdom agreed with the experts from Switzerland and the United States of America. 





An expert from the Russian Federation stated that the delegation of the Russian Federation supported option 1 of Working Document No 58. He thought that it was necessary to have the provision in the Convention since the text as it stood provided an unclear relationship with other international instruments and national rules on exclusive jurisdiction. 





A representative of the European Community (Commission) stated that the experts had to be fair. That kind of provision had been inserted (in December) on the request of the delegation of Canada (Article 16). Therefore the request made by the delegation of China also had to be admitted. He thought that the solution proposed by the Expert from Switzerland could be followed.





The Chair had understood that there was general agreement to take up the proposal made by the delegation of China (Work. Doc. No 58) and he instructed the Drafting Committee to see in what way they would do that. He stated that there was also a proposal by the delegation of Japan (Work. Doc. No 102) which had not yet been presented.





An expert form Japan thanked the Chairman of the Working Group on Intellectual Property (Mr Hartley) for the meeting that had taken place the previous Sunday. He referred the experts to Article 7 bis that had resulted from that meeting. They had originally wanted to expand that provision to cover other matters. The delegation of Japan proposed a paragraph 4 to that Article so as to expand the delicate balance that had been found for intellectual property to other matters (e.g. validity of the legal personality of a legal person). He understood that Article 7 bis(2) and (3) had been put between brackets and would be satisfied if the proposed (4) were put between brackets as well. 





A representative of the European Community (Commission) supported the proposal that the paragraph 4 should be added to the text between brackets. He feared that the paragraph might be too strict. The original proposal had been a text to cover all problems surrounding the incidental question. He was not convinced that the problem did not arise elsewhere. He stated that a similar problem could arise regarding immovable property and therefore he supported the text between brackets. 





The Chairman of the Working Group on Intellectual Property (Mr Hartley) stated that the delegations of Japan and the European Community had been represented at the meeting on intellectual property. They should not come back on the issue now. Coming back on it at the Diplomatic Session was a different matter, but for the time being the text should be left as it stood. The delegations should have raised their concerns earlier. 





An expert from the United States of America stated that the text seen in the compromise reached by the Working Group on Intellectual Property was complicated. The proposal made by the delegation of Japan (Work. Doc. No 102) had not been part of that compromise. He had no objection to adding a footnote, but did not want to see the proposal taken up in the text. 





An expert from China stated that the delegation of China supported the proposal made by the delegation of Japan and thought that it should be included between brackets in the text. 








Un expert du Canada fait valoir que sa délégation aimerait voir cette proposition reflétée dans le texte. Elle reconnaît toutefois que des problèmes de cohérence pourraient en résulter provisoirement mais insiste sur la nécessité d’ajouter cette proposition sous une forme ou une autre. Elle rappelle que le projet de Convention ne portant pas que sur la matière de la propriété intellectuelle, cette inclusion s’impose.





An expert from Australia had taken note of what had been said by the Expert from the United States of America. She thought that it was unavoidable that that significant matter would be discussed at the Diplomatic Session and thought that a footnote would suffice. 





A representative of the European Community (Commission) found it unfair to state that these concerns should have been raised earlier. He stated that the delegation of the European Community stuck to the compromise reached during the meeting of the Working Group on Intellectual Property, although they had always indicated that there were other matters where similar problems could arise. He did not see a problem to put the proposal in brackets in the text. He stated that those who respected the rules and stuck to what was being discussed should not be treated unfairly.





The Chair concluded that the proposal would be inserted in a footnote. It will then be visible and the consultations could continue on that basis. That completed the remaining issues. 





He then opened the discussion on the new text of the Convention (Work. Doc. No 110). He cautioned the experts that they had to conclude the meeting at 14h00 so as to leave sufficient time for the Drafting Committee to conclude their work.





An expert from China had a point of order relating to the proposal made by the delegation of Japan (Work. Doc. No 102). He compared it to the proposal made by the delegation of China (Work. Doc. No 58), where an insertion in the text between brackets had been supported by a number of States. He thought that there should be clarity and consistency on when brackets and footnotes were used. 





The Chair apologised, but stated that the rulings stood, otherwise all would fall. 





An expert from Australia referred the experts to a proposal made by the delegation of Australia (Work. Doc. No 88). That proposal had been discussed and it had been agreed that it should be referred to the Diplomatic Session. They wished the text of the Convention to be submitted to the Diplomatic Session to explain why the last part of Article 4(3)(b) had been put between brackets. The part of Article 5(e) between brackets (Work. Doc. No 111) was a consequence. The question was how that discussion related to Article 7. The inclusion of the proposal made by the delegation of Australia (Work. Doc. No 88) would complete the picture. She informed the experts that “Article 7(1 bis)” in Working Document was a typing error and that it should be “Article 7(1).





The Chair stated that the issue had been dealt with under footnote 2 on page 4 of Working Document No 110. He added that the discussion would be continued at the following meeting. He repeated that the time at that moment was limited. 





An expert from the Russian Federation wanted to comment on the document as a whole. He stated that the delegation of the Russian Federation would study and analyse Working Document No 110 carefully. The changes would make it more difficult. He drew the attention of the experts to the basic feature of how the document could be integrated in the judicial systems. He had doubts that the adaptation to the existing rules would be easy. He stated that the Convention had become complicated. Therefore, many problems of interpretation and of co-existence with other conventions arose. He stated that the Convention should create rights and obligations only for Contracting States. The rules on recognition and enforcement of the Convention had not been clearly limited to Contracting States. If that were not done, countries that took their international obligations seriously, would find it impossible to ratify the Convention. Maybe reservations should be included although that was not the best way to deal with the problem. He stated that the New York Convention of 1958 was one of the most efficient documents as it was clear and concise in its description of the mutual obligations of States. A long Convention was difficult to explain and fit into the existing frameworks. As he had read the first version of the Report, the number of references to documents and international instruments struck him. There were references to for instance the Berne Convention, The Brussels I Regulation and the Brussels Convention. However the more important CIS Convention on Legal Aid and Legal Relations on Civil, Family and Criminal Matters of Minsk (1993) had nowhere been referred to. For the Russian Federation it was essential that the Convention under discussion should on no way put their future co-operation in question. It was a matter of concern that the Convention under discussion should show respect for other Conventions, not only in the final provision, but also in the rules on jurisdiction and recognition. When one read the Convention, one would understand that nothing of other Conventions had been taken into account. However, the Russian Federation could not derogate from its international obligations. He referred to the Minsk Convention again. 





Stating that this was not merely a drafting problem, he then turned to procedural fairness in the dealings with each other. This fairness should not be limited to some regions, but should be more global or even universal. He failed to understand why the other experts did not have that view. The Russian Federation was involved in some organisations that were not Regional Economic Integration Organisations. Their proposal in that regard (Work. Doc. No 55) had not been accepted while no obvious explanation had been provided. This attitude could easily degenerate into a problem of discrimination.





The overall result was however more positive than he had thought. A number of good results had been achieved. There was still an opportunity to take matters up at the Diplomatic Session and the delegation of the Russian Federation would come with knowledge and energy. 





The Chair stated on a personal note that he subscribed to what he had said at the beginning, namely that the best was the enemy of the good. He hoped that the experts would try to simplify the text. That would be something for the Diplomatic Session to work with. 





A representative of the European Community (Commission) stated that he still had a few small points before he made his last speech. He was of the view that the differences had to be highlighted. When the experts agreed on policy, there was no problem. If they did not agree on policy, there should be a footnote instead of brackets to indicate that.





He referred to the policy issues relating to Working Document No 111. He was happy to have brackets or a footnote and would be happy to accept a reference to the proposal made by the delegation of Australia (Work. Doc. No 88) since it was coherent. It was confusing that the issue of the internal allocation of jurisdiction had been dealt with under Articles 4 and 5, but not under Article 7 and that it had not been explained. He stated that the provisions should be treated the same: either the brackets in Article 5 had to be moved to a footnote or brackets had to be inserted in Article 7 instead of footnote 2 on page 4 of Working Document No 110. 





He stated that it was perhaps his mistake that he had not reacted earlier regarding the problem of disconnection. He asked for brackets in the text. It was essential, and he thought that it was agreed to highlight that existing documents would, in case of conflict, have priority over the Convention under discussion. The problem raised by the Expert from the Russian Federation regarding the Minsk Convention was the same as that regarding the European Community instruments and the Lugano Convention. He stated that the proposal made by the delegation of the European Community (Work. Doc. No 51) was different from the text proposed by the Informal Working Group on Disconnection that had been inserted in Article 19 of Working Document No 110. He wished the Drafting Committee to highlight the problem that was hidden for the moment. He added that future bilateral Conventions were really important points that had to be clarified in a footnote. 





The Chair was sure that the Drafting Committee and the Rapporteurs would take that into account. He stated that no more issues could be taken up at that moment. He mentioned that the problem that the Expert from Australia had raised, had been solved and that would be reflected in the text. 





An expert from the United States of America referred the experts to Article 10 on damages. He recalled that that Article related to the question of reducing foreign judgments. The reminded the experts that the delegation of the United States of America had on repeated occasions noted that if Article 10 were included in its full form as it had been in the text of the larger project, that would pose a fundamental obstacle to the United States of America to enter into the Convention. He asked for a footnote to be put in stating that one delegation had requested that paragraph 2 be deleted.





The Chair asked whether there was any objection to that. When he observed that there was not, he referred the matter to the Drafting Committee.





Un expert de la Suisse, faisant observer que sa délégation a participé activement aux débats dans un esprit d’ouverture, de coopération et qu’elle a fait preuve de flexibilité, estime que le bilan de cette Commission Spéciale peut être qualifié de positif. Ces deux derniers jours en particulier ont permis de franchir un pas énorme. Tous les éléments de la Convention sont là, reflets de la politique générale, même s’il reste quelques aspects qu’il conviendra de résoudre. Il indique que la question se pose désormais pour les Etats de savoir s’ils peuvent rentrer dans le système de la Convention. 





Il souligne qu’un point crucial demeure à résoudre à cet égard. Il indique que le président du Groupe de travail informel sur les clauses de déconnexion a d’ores et déjà présenté la problématique des relations entre cet instrument et les Etats tiers. Le problème se pose de savoir si l’adhésion d’Etats à la future Convention affectera les obligations conventionnelles internationales de ceux-ci. Or dans le système actuel, il semble que les Etats voulant devenir parties à la Convention seront obligés de dénoncer d’autres instruments par lesquels ils sont liés. Il se dit choqué que le représentant de l’Union européenne ait pu envisager, serait-ce à titre d’hypothèse de travail, que la Suisse pourrait quitter le système de Lugano. L’Expert insiste donc sur la nécessité de trouver une voie permettant aux Etats qui le souhaitent de devenir parties à la Convention de La Haye sans être contraints de dénoncer des instruments connexes mais dont le champ d’application est beaucoup plus large. Il note que c’est dans cet esprit que la délégation de la Suisse a formulé le Document de travail No 109, lequel fait suite à la note de bas de page du Document de travail No 108 proposé par le Groupe de travail sur la déconnexion. S’il est clair que la Commission n’est pas en mesure de trouver une solution à ce problème dans l’immédiat, l’Expert indique qu’il est néanmoins indispensable qu’une perspective de solution existe. L’absence de toute perspective d’issue ferait perdre à la participation à la Convention tout intérêt. Il se demande donc s’il serait envisageable d’introduire une note de bas de page manifestant qu’il a été proposé de remplacer la lettre b de l’article 19 alinéa 4 proposé dans le Document de travail No 108 par le texte proposé au Document de travail No 109.





The Chair responded that the document had just come in and that it was not easy to do anything about it at that moment.





An expert from New Zealand said that the concern could be accommodated in a footnote. He stated that the non-inclusion was not due to want of will, but want of time. That was an important issue and he thought that it was fair and feasible to reflect it in a footnote, essentially in the words used by the delegation of Switzerland (Work. Doc. No 109). 





The Chair stated that that was fair if there was no objection.





A representative of the European Community (Commission) stated that a footnote should explain the problem. He stated that the proposal made by the delegation of Switzerland (Work. Doc. No 109) addressed the problem regarding the Lugano Convention, but not that regarding the Minsk Convention. He stated that the notion of domicile should be referred to instead of that of residence, and that the word “only” had to be taken out. 





The Chair suggested leaving that to the Drafting Committee. 





An expert from Mexico had a small suggestion to improve the preamble in Working Document No 110. Paragraph 3 referred to “commercial transactions” while for civil law jurisdictions it would be better to refer to “civil and commercial matters”.





A representative of the International Trademark Association (INTA) was not sure whether it was appropriate to add a footnote to Article 1 bis(2)(k) that redrafting was desirable. She stated that the reference to license or assignment contracts was not clear enough: there were many other types of contracts that would not be included. She hoped that the scope of the included contracts would be broadened.





The Chair stated that it was difficult to do anything at that point in time. He instructed the Rapporteurs to keep the comment made by the Representative of INTA in mind. 





A representative of the International Chamber of Commerce (ICC) supported the suggestion made by the Representative of INTA. He stated that there were a number of contracts that could deal with intellectual property and that the wording was too narrow. 





The Chair left it to the Rapporteurs to keep the concerns in mind.





A representative of the International Bar Association (IBA) wished to confirm the view of the IBA regarding Working Documents Nos 90 and 103. He wondered whether it was possible to come back to the issue at the Diplomatic Session or whether a footnote was necessary. 





The Chair stated that the Rapporteurs would mention it, but that was as far as he was prepared to go at that stage. 





A Rapporteur (Mr Hartley) stated that both the issues raised would be covered in the Report. 





The Secretary General stated that he looked forward to seeing a representative of the IBA at the Diplomatic Session and that the IBA would be able to submit new proposals. However, the IBA was an observer and it would have to find support for its proposals from the attending governments. 





The Chair concluded the meeting by thanking everybody, including those people hidden in the interpreters’ booths for their contributions during the week. He stated that the meeting had been more difficult than in December, but he thought that they had achieved something and there was a basis for a Diplomatic Session. He added that there was still work to be done and that a number of questions remained open. There would be more time at the Diplomatic Session, but that that should deceive nobody. He was of the opinion that it might be good if some of the delegations could get together privately and try to devise solutions to the pending problems. He thought that the experts should try to simplify the document, which had become very large. He reminded them of the New York Convention of 1958 that had achieved something in only a few Articles. He realised that it was 2004/2005 and not 1958, but the Convention needed to be understandable by others than those experts in the room. He stated that many contracting parties would have lawyers when drafting contracts, but not all.





He also thanked those people outside the room that had made the work possible by producing all those documents that had been used in the resulting Working Document No 110. He wished the Drafting Committee good work and wished all a happy return home.





The First Secretary (Ms Schulz) had a few housekeeping announcements. Some of the minutes (PV 1 and PV 2) had been distributed. The remaining minutes would shortly be distributed for comments and corrections. She asked the experts to limit their comments to what they had said themselves. The final versions would then be distributed. She stated that the staff of the Permanent Bureau of the Hague Conference were sometimes blocked by other work, in particular with regard to forthcoming meetings, but that they would do their best to distribute the minutes as quickly as possible. 





An expert from Mexico on behalf of all the participants thanked the Chair (Mr Alan Philip) for the excellent way in which he had chaired the meeting. He had shown his traditional diplomacy and tactfulness and, when necessary, the energy to clarify misunderstandings. He thought that the experts would agree that the meeting had been fruitful and positive and that all would agree that the Chair had been a decisive factor in achieving that success. The experts indicated their agreement by way of applause.





The Chair thanked him and stated that that was all too much.





A representative of the European Community (Commission) wished to add words of appraisal. He stated that he had enjoyed the meeting, the negotiations and friendship. He was of the opinion that the small fights would become bigger in the end. He thought that the experts were on the right track for the Diplomatic Session. He thought that the text was good for consultation and added that the European Community would consult. He hoped that the experts would be able to solve the other issues. He referred to the remark by the Chair to look at the New York Convention, but stated that the matter under discussion was very different from arbitration: for many concluders of mass contracts arbitration was unthinkable while a choice of court agreement was the way to choose. He concluded by stating that he had had the privilege of participating in the interesting work of the Drafting Committee. The Chairman of the Drafting Committee had thought that he might be excluded from the European Community at the time of an energetic disagreement, but the representative of the European Community was almost expelled from the room at another moment: He had stated that there was a difference between the French and English versions of the text, and the Chairman of the Drafting Committee asked which difference, and then, he had said that the English text was in blue while the French text was in red!





The Chair stated that the Drafting Committee would meet half an hour later in the building of the Permanent Bureau of the Hague Conference. 





La séance est levée à 14h10.
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Les experts désirant apporter une modification à ce procès-verbal sont priés de remettre au Bureau «Documentation» le texte amendé par écrit.


Experts who wish to amend any of their remarks are asked to submit an amended text to the “Documentation” Desk.
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